EMPLOYEE NON DISCLOSURE AGREEMENT
The sole purpose of the Employee Nondisclosure Agreement is to make clear to an employee that he or she may not disclose your trade secrets without permission. Lawyers recommend that employers use such agreements prior to an employee starting work. If the agreement is with a current employee, we recommend that you give the employee something of value over and above normal salary and benefits.
If you wish, you can include the language of this agreement in an all-encompassing employment agreement covering such additional issues as salary and duties. You may also want to require that if the employee creates anything on the job, it belongs to your company. If you want to include provisions you can add to this agreement to acquire ownership of any trade secrets developed by the employee, click here.
You can copy and paste this agreement into your word processing program and use it for personal or business use. Your rights to use the agreement are limited by our terms and conditions. This agreement allows you to choose alternative provisions. Be sure to eliminate those provisions you do not need. Consult an attorney if you need professional assurance that the information is appropriate to your situation. In general, a business attorney or intellectual property attorney can best guide you regarding NDAs.

State laws may prohibit employees from stealing trade secrets even in the absence of nondisclosure agreements. State laws prohibit employees from improper disclosure of your trade secrets even without using an NDA. We advise you to use an NDA because it's possible to obtain additional benefits when suing over a broken contract including increased damages, payment of attorney fees and a guarantee as to where or how the dispute will be resolved.
EMPLOYEE NONDISCLOSURE AGREEMENT
This agreement (the "Agreement") is entered into by ________________ ("Company") and ________________ ("Employee").
[Alternative 1]
In consideration of the commencement of Employee's employment with Company and the compensation that will be paid, Employee and Company agree as follows:
[Alternative 2]
In consideration of Employee's continued employment with Company and also in consideration of:
[Choose one]
[   ] the amount of $
[   ] options to purchase  shares of Company's stock
[   ] ________________
the receipt and sufficiency of which is acknowledged, the parties agree as follows:
1.   Company's Trade Secrets
In the performance of Employee's job duties with Company, Employee will be exposed to Company's Confidential Information. "Confidential Information" means information or material that is commercially valuable to Company and not generally known or readily ascertainable in the industry. This includes, but is not limited to:
(a)  technical information concerning Company's products and services, including product know-how, formulas, designs, devices, diagrams, software code, test results, processes, inventions, research projects and product development, technical memoranda and correspondence;
(b)  information concerning Company's business, including cost information, profits, sales information, accounting and unpublished financial information, business plans, markets and marketing methods, customer lists and customer information, purchasing techniques, supplier lists and supplier information and advertising strategies;
(c)  information concerning Company's employees, including salaries, strengths, weaknesses and skills;
(d)  information submitted by Company's customers, suppliers, employees, consultants or co-venture partners with Company for study, evaluation or use; and
(e)  any other information not generally known to the public which, if misused or disclosed, could reasonably be expected to adversely affect Company's business.
2. Nondisclosure of Trade Secrets
Employee shall keep Company's Confidential Information, whether or not prepared or developed by Employee, in the strictest confidence. Employee will not disclose such information to anyone outside Company without Company's prior written consent. Nor will Employee make use of any Confidential Information for Employee's own purposes or the benefit of anyone other than Company.
However, Employee shall have no obligation to treat as confidential any information which:
(a)  was in Employee's possession or known to Employee, without an obligation to keep it confidential, before such information was disclosed to Employee by Company;
(b)  is or becomes public knowledge through a source other than Employee and through no fault of Employee; or
(c)  is or becomes lawfully available to Employee from a source other than Company.
3.   Confidential Information of Others
Employee will not disclose to Company, use in Company's business, or cause Company to use, any trade secret of others.
4.   Return of Materials
When Employee's employment with Company ends, for whatever reason, Employee will promptly deliver to Company all originals and copies of all documents, records, software programs, media and other materials containing any Confidential Information. Employee will also return to Company all equipment, files, software programs and other personal property belonging to Company.
5.   Confidentiality Obligation Survives Employment
Employee's obligation to maintain the confidentiality and security of Confidential Information remains even after Employee's employment with Company ends and continues for so long as such Confidential Information remains a trade secret.
6.   General Provisions
(a)  Relationships: Nothing contained in this Agreement shall be deemed to make Employee a partner or joint venturer of Company for any purpose.
(b)  Severability: If a court finds any provision of this Agreement invalid or unenforceable, the remainder of this Agreement shall be interpreted so as best to effect the intent of Company and Employee.
(c)  Integration: This Agreement expresses the complete understanding of the parties with respect to the subject matter and supersedes all prior proposals, agreements, representations and understandings. This Agreement may not be amended except in a writing signed by both Company and Employee.
(d)  Waiver: The failure to exercise any right provided in this Agreement shall not be a waiver of prior or subsequent rights.
(e)  Injunctive Relief: Any misappropriation of any of the Confidential Information in violation of this Agreement may cause Company irreparable harm, the amount of which may be difficult to ascertain, and therefore Employee agrees that Company shall have the right to apply to a court of competent jurisdiction for an order enjoining any such further misappropriation and for such other relief as Company deems appropriate. This right is to be in addition to the remedies otherwise available to Company.
(f)   Indemnity: (security or protection against) Employee agrees to indemnify Company against any and all losses, damages, claims or expenses incurred or suffered by Company as a result of Employee's breach of this Agreement.
(g)  Attorney Fees and Expenses: In a dispute arising out of or related to this Agreement, the prevailing party shall have the right to collect from the other party its reasonable attorney fees and costs and necessary expenditures.
(h)  Governing Law. This Agreement shall be governed in accordance with the laws of the State of ________________.
(i)   Jurisdiction. Employee consents to the exclusive jurisdiction and venue of the federal and state courts located in ________________ in any action arising out of or relating to this Agreement. Employee waives any other venue to which Employee might be entitled by domicile or otherwise.
(j)   Successors & Assigns. This Agreement shall bind each party's heirs, successors and assigns. Company may assign this Agreement to any party at any time. Employee shall not assign any of his or her rights or obligations under this Agreement without Company's prior written consent. Any assignment or transfer in violation of this section shall be void.
7.   Signatures
Employee has carefully read all of this Agreement and agrees that all of the restrictions set forth are fair and reasonably required to protect Company's interests. Employee has received a copy of this Agreement as signed by the parties.
Employee:
 
_____________________________________________ (Signature)
_____________________ (Typed or Printed Name)
Date: _____________________
 
Company:
 
_____________________________________________ (Signature)
_____________________ (Typed or Printed Name)
Date: _____________________

EXPLANATION FOR OWNERSHIP OF EMPLOYEE TRADE SECRET PROVISIONS
Below we provide an explanation for each of the provisions in the Employee Non Disclosure Agreement.
ASSIGNMENT OF INTELLECTUAL PROPERTY
This essential section guarantees you ownership of trade secrets, patents or copyrights created by your employee. You are claiming ownership only of work performed with company resources or on company time. Some employers go further and demand ownership of all innovations created during the employment period. We do not recommend this approach. If it were challenged in a court, a judge might consider it too broad or in violation of state laws (see, "Limitations on Employment Agreements," below), and declare the agreement invalid.
POWER OF ATTORNEY
This provision allows you to exercise ownership rights without the employee and, if required for copyright, patent or other forms of protection, to register them with the government.
DUTY TO DISCLOSE
This provision requires that the employee report any new discoveries to the company. This applies to any trade secrets or other innovations made by the employee that relate to your business, result from tasks assigned by the company, or are created using the company's resources. The purpose of the provision is to allow you to evaluate these employee-created properties and determine if the company has any rights. If intellectual property is created with an employee's own resources and is outside the scope of your business, the employee will not need to disclose it.
EXAMPLE 1: Jessica works at an Internet search engine company and has signed an agreement requiring disclosure of all innovations that relate to her employment. At home, she conceives of a new method to sort search engine results. She must disclose the innovation to her employer.
EXAMPLE 2: At home, Jessica also comes up with a device for measuring blood pressure in lab animals. She is not obligated to disclose the innovation to her employer.
PRIOR INVENTIONS
Many employers also require that an employee disclose (and include as an exhibit to the agreement) any inventions, improvements or developments created by or owned by the employee. These inventions are then excluded from employer ownership under the agreement. You probably will not need to include this for most employees. However, if you are hiring a scientist, engineer or tech person with a history of creative developments, you may want to document who owns what. To include this, add the following language at the end of the "Duty to Disclose" section and attach a list (labeled "Exhibit A") of the employee's innovations.
Employee has created, co-created or claims an ownership interest in the inventions, discoveries or trade secrets (whether or not patentable or registrable under copyright or similar statutes) listed in Exhibit A, attached to this agreement and incorporated by reference.
STATE LAW LIMITATIONS ON THESE AGREEMENTS
Seven states (California, Delaware, Illinois, Kansas, Minnesota, North Carolina, and Washington) have laws that prohibit companies from attempting to acquire ownership of all employee inventions, regardless of where or how they are created. These laws prevent you from claiming ownership of an innovation or confidential information as part of an agreement if the material:
     is created with the employee's resources
     does not result from work performed for you, and
     does not relate to your business.
The Sample Employer Ownership Provisions, above, do not conflict with these laws. If you operate in one of these seven states and require an employer to sign an agreement violating the law, the agreement would be invalid.
Pre-Invention Assignment Statutes
California*  Cal. Lab. Code 2870-72
Delaware    Del. Code Ann. tit. 19  805
Illinois    765 Ill. Comp. Stat 1060/2
Kansas      Kan. Stat. Ann. 44-1306
Minnesota   Minn. Stat.  181.78
 NorthCarolina       N.C. Gen. Stat.  66-57.1-.2
Washington  Wash. Rev. Code Ann.  49.44.140, .150
*The California statute also requires an employer to inform employees about the law. Adding a statement to the employment agreement usually does this:
Innovations that qualify fully under the provisions of California Labor Code 2870 and following shall not be subject to this provision.
IF YOU DON'T HAVE A WRITTEN OWNERSHIP AGREEMENT WITH YOUR EMPLOYEE
Even without a written agreement, state and federal laws guarantee you ownership of most trade secrets created by your employees in the course of employment. As a result, your NDA covering those secrets should be valid and enforceable. And even if you do not own an employee-created trade secret innovation, you may still have a nonexclusive right to use it.
TRADE SECRETS
If you hire someone to create a trade secret-for example, a process, formula, software program, method of doing business or mechanical invention-then the secrets the employee comes up with belong to the company even if you don't have an agreement that says so specifically. The rule is called the "employed to invent" doctrine, which was established by the U.S. Supreme Court more than a century ago. The court ruled, "That which [an employee] has been employed and paid to accomplish becomes, when accomplished, the property of his employer. Whatever rights as an individual he may have had in and to his inventive powers, and that which they are able to accomplish, he has sold in advance to his employer." Solomons v. United States, 137 U.S. 342 (1890).
How does this rule apply? If you hire someone because of his or her inventing or designing skills, or to create a specific innovation, you would own all rights to the employee's subsequent creation.
EXAMPLE: An engineer had no written employment agreement with his employer. He was assigned as the chief engineer on a project to devise a method of welding a "leading edge" for turbine engines. The engineer spent at least 70% of his time on the project. He developed a hot forming process (HFP) for welding a leading edge and perfected the process on his employer's time and using his employer's employees, tools and materials. The engineer claimed that he was the sole owner.
A court held that the company owned the rights to the HFP process because the engineer was hired for the express purpose of creating it. That fact, combined with the use of the employer's supplies, payment for the work and the payment by the employer for the patent registration, demonstrated that there was an implied contract to assign the rights to the employer. Teets v. Chromalloy Gas Turbine Corp., 83 F.3d 403 (CAFC 1996).
Despite this rule, we recommend that you always use a written agreement that clarifies ownership of all trade secrets. Signed agreements are more reliable and easier to enforce than an implied agreement and they ensure that your employees don't mistakenly believe they own trade secrets developed while working for you.
SHOP RIGHTS
An employer who does not own a trade secret under a written agreement or under "employed to invent" principles may still acquire a limited right to use the trade secret. This is called a shop right. The employee owns the trade secret, and is not bound to secrecy by the NDA, but the employer has a right to use the information without paying the creator. The shop right principle is derived from state laws and court cases and applies to both employees and independent contractors. A shop right can arise only if the employee uses the employer's resources (materials, supplies, time) to create a trade secret, invention or process.
As you can see, winning a shop right is often a hollow victory since the employee is free to use the trade secret to compete with you. In addition, you must file a lawsuit to prove you have a shop right since only a judge can ensure that a shop right exists. It's far better to get outright ownership by including the Employer Ownership Provisions in Section A in a signed agreement with the employee.
A shop right does provide some benefit if the employee patents the creation, ending its trade secret status. At that point you have the right to use the innovation without infringing the employee's patent.
EXAMPLE: A consultant for a power company was hired to install and maintain an electrostatic precipitator. However, the power company was not happy with the operation of the device. The consultant, observing the problems, conceived of an innovation that would detect particles of ash. The power company installed the device at several locations and the consultant, who later acquired a patent, sued for infringement. A federal court ruled that the power company had a shop right since the consultant had developed the innovation while working at the power company and using the company's resources. McElmurry v. Arkansas Power & Light Co., 995 F.2d 1576 (CAFC 1993).
COPYRIGHTS
Even without a written agreement, an employer always owns copyrightable works-for example, software programs, books, artwork and music-that are created by an employee within the scope of the employment. These works are called "works made for hire," and the employer is considered the author of the work. The copyright lasts for 95 years from publication or 120 years from creation, whichever is shorter. (17 USC � 101.) So you can always make the material in a copyrightable work the subject of an NDA because it belongs to the company even if created by an employee.
EXAMPLE: Jim is employed by a motion picture company to create software code that is used for special effects. The code is a trade secret and can also be protected by copyright. Since the motion picture company owns the copyright it can prevent Jim from reproducing the code in any software he may later write for another employer.
If a copyrightable work were not within the scope of employment, the employee would own it.
EXAMPLE: Jim, the special effects programmer, writes a novel during his vacation. Jim owns the copyright in the novel.
The rules for acquiring copyright ownership from independent contractors are different from those that apply to employees; we discuss those differences in Section C.





